Tax Implications
In India On Startups &
Investors

2
Y
W,
N
@
&
Y
|V L=
2,
- O
. s
o B
«¥.

May 2023

Coinmen Consultants LLP
WWW.coinmen.com




Purpose Of The
Document

The purpose of this
document is to
highlight the direct
tax implications
which are particular
to the startup
ecosystem in India -
covering startups
and investors both.
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For Startups
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Topics discussed herein:
* Angel Tax
* Tax Holiday For Startups
* Unexplained Cash Credits

* Taxability Of Patent Income, Carry Forward Of Losses..
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Topics discussed herein:
= What Is Angel Tax?
= Who Can Avail Angel Tax Exemption?

® How To Avail Angel Tax Exemption?
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https://incometaxindia.gov.in/communications/notification/notification-30-2023.pdf
https://incometaxindia.gov.in/communications/notification/notification-29-2023.pdf
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https://incometaxindia.gov.in/news/11ua-public-comments.pdf

I XXX

. X + X
Who Can Avail o
Angel Tax :
Exemption?

A startup shall be eligible for exemption from applicability of section 56(2)(viib) if it fulfils the
following conditions * :

= Itis a DPIIT-recognized startup

= Aggregate paid up share capital + share premium (after issue or proposed issue of share,
if any) - Up to INR 25 Crore

Following persons shall not be included for calculating the share capital and
share premium amount:

® anon-resident; or
® aventure capital company or a venture capital fund; or

= specified company**

Exemption available if funds are utilized for legit business purposes and not for acquiring
specific assets.

It has not invested in any of the specified assets for 7 years from the date of latest financial
year in which shares are issued at premium.

The list of specified assets include:

= residential house unless the startup is in that business and uses it for the purposes of
renting or held by it as stock-in-trade;

= any land or building, or both (not being a residential house) unless occupied by the startup
for carrying out its business or used by it for purposes of renting or held by it as stock-in
trade, in the ordinary course of business;

* As per Gazette Notification No. 127 (E) dated 19 February 2019 issued by the DPIIT

** Specified company — Company whose shares are frequently traded within the meaning of SEBI Regulations AND whose
net worth as on 3175t March of preceding FY exceeds INR 100 crore or turnover for preceding FY exceeds INR 250 crore.



https://www.startupindia.gov.in/content/dam/invest-india/Templates/public/198117.pdf

Who Can Avail
Angel Tax
Exemption?

The list of specified assets include (...contd.):

loans and advances, other than loans or advances extended in the ordinary course of
business by the startup where the lending of money is substantial part of its business;

capital contribution made to any other entity;

shares and securities;

a motor vehicle, aircraft, yacht or any other mode of transport, the actual cost of which
exceeds INR 10 Lakh, unless it is held by the startup for the purpose of plying, hiring,
leasing or as stock-in-trade, in the ordinary course of business;

jewelry other than that held by the startup as stock-in-trade in the ordinary course of
business;

any other asset including drawing, paintings, sculptures, etc.

PageNo. | 10
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A startup is required to file a declaration under Form — 2 with the DPIIT to certify and declare
that all the prescribed conditions to avail this angel tax exemption have been duly fulfilled.

Declaration is required on the letterhead of the startup company.

Declaration is required to be signed by a person who is authorized to verify the return of
income under the Act.

Following particulars are required in the declaration form:
= Name, PAN and designation of the person authorizing the declaration form
= PAN of the startup company
= DPIIT registration number
The DPIIT, on receiving the same, shall forward it to the CBDT.
Revocation of Angel Tax Exemption
Any false declaration under Form — 2 may retrospectively revoke the angel tax exemption.

Any investment in the restricted assets within 7 years from the latest FY in which the shares
are issued at premium.

Time limit for filing declaration to avail Exemption

Anytime irrespective of the dates on which shares are issued by the Startup from the date of its
incorporation, except for the shares issued in respect of which an addition under section
56(2)(viib) of the Act has been made in an assessment order made under the Act before the date
of issue of the notification.

Key Takeaway

Angel tax exemption is a welcome step given that there was an unnecessary litigation at this
front. However, the conditions of specified assets are too rigid, especially the restriction on any
startup to make capital contribution in any other entity. In short, it does not allow holding
subsidiary structure for a startup. Therefore, any similar existing structure requires a revisit from
angel tax perspective. Furthermore, bringing non-resident investors also in this ambit, w.e.f. 1
April 2023, the scope has been widened and does not align with the ease of doing business
intention of the Government.




Tax Holiday

Topics discussed herein:
Who Can Avail Tax Holiday?
How To Avail Tax Holiday?
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How To Avail
Tax Holiday?
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Key Takeaway

Ideal incentive for any profit-making startup. However, the tax holiday should be allowed
for 5 years instead of the current period of 3 years.
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Unexplained
Cash Credits
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Applicability

Trigger point

Consequences

In the following case, it shall be deemed that the explanation offered is
unsatisfactory:

* Refer section 2(18) of the IT Act for the definition of company in which the public are substantially interested



Unexplained
Cash Credits
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Key Takeaway

This section can have wide ramifications for startup companies. Currently, no exemption is
available to startup companies. Hence, it is imperative to ensure genuineness of investors and
make possible efforts to see that the invested funds are not from scrupulous channels.
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Topics discussed herein:

= | ower Taxation On Patent Income
= Carry Forward And Set Off Of Losses

® Implications On Carry Forward of Losses In Case Of Delayed Filing of ITR




Patent Income, Carry Forward

Of Losses And Timely Filing Of
Return Of Income
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Lower Taxation On Patent Income

To promote development and registration of patents in India, a simplified scheme has been
introduced for taxing royalty income from patents which are developed and registered in India.
Such royalty income will attract tax at a reduced rate of 10 per cent.

Carry Forward And Set Off Of Losses

Eligible startups are allowed to carry forward losses incurred during the initial ten years starting
from the year of incorporation even if there is a change in its voting rights exceeding 49 per cent,
provided that the shareholders who held shares carrying voting power on the last day of the year
in which the loss was incurred continue to hold those shares on the last day of the previous year
in which the losses are to be set-off. This has been done to enable startups to raise funds in form
of equity shares without any adverse income tax consequences.

Implications On Carry Forward of Losses In Case Of Delayed Filing of ITR

Amongst other provisions of filing the ITR, it is pertinent to note that since the startups usually
incur losses in the initial years of operations, the carry forward and set off of losses can only be
made if the ITR is filed within the prescribed due date.

* not being a company in which the public are substantially interested as defined in section 2(18) of the Act



Shares Or Securities Received Without Consideration Or At Less Than FMV
Capital Gains On Transfer Of Shares
Capital Gains Exemption

ESOP Taxation
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Topics discussed herein:
= Applicability

= Trigger point

® Consequences

® What is taxable?

® Determination of FMV
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Topics discussed herein:
Applicability
Trigger point
Consequence
Determination of FMV [As per Rule 11UAA read with Rule 11UA]
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Capital Gains

Exemption To Boost
Investment In Startups '

Background

Applicability

Lock-in period

Eligible startup and eligible business
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Eligible Company

New Assets



ESOP Taxation In The
Hands Of Employees

Topics discusse d herein:
Background
Trigger Points For Taxability
Calculation of FMV
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Average of

Average of Closing price on Price determined

opening and opening and the date preceding by merchant
closing price closing price* date of exercise banker**
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Disclaimer: This publication does not constitute as professional advice. The information in this publication has been obtained
or derived from sources believed by Coinmen Consultants LLP (Coinmen) to be reliable but Coinmen does not represent that
this information is accurate or complete. Any opinions or estimates contained in this publication represent the judgment

of Coinmen at this time and are subject to change without notice. Readers of this publication are advised to seek their own
professional advice before taking any course of action or decision, for which they are entirely responsible, based on the
contents of this publication. Coinmen neither accepts or assumes any responsibility or liability to any reader of this publication
in respect of the information contained within it or for any decisions readers may take or decide not to or fail to take.
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